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Victor's Cafe 52, Inc. and Hotel and Restaurant
Employees Local 100, AFL—CIO and Leonardo
B. Luberta. Cases 2-CA-25886, 2—-CA-26131,
2-CA-26152, 2-CA—26386, 2—CA—-26390, and 2—
CA-26409

June 18, 1996
DECISION AND ORDER

By CHAIRMAN GOULD AND MEMBERS BROWNING
AND COHEN

On May 18, 1994, Administrative Law Judge Joel P.
Biblowitz issued the attached decision. The Genera
Counsel filed exceptions and a supporting brief and a
brief in support of the judge's decision, and the Re-
spondent filed exceptions and a supporting brief and an
answering brief to the General Counsel’s exceptions.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions and briefs and has de-
cided to affirm the judge's rulings, findings,® and con-
clusions?2 and to adopt the recommended Order as
modified and set forth in full below.3

1The General Counsel and the Respondent have excepted to some
of the judge's credibility findings. The Board's established policy is
not to overrule an administrative law judge's credibility resolutions
unless the clear preponderance of al the relevant evidence convinces
us that they are incorrect. Standard Dry Wall Products, 91 NLRB
544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have carefully
examined the record and find no basis for reversing the findings.

We further find that the judge implicitly credited employee Her-
nandez' testimony that the Respondent's agent, Ray O'Campo,
threatened to fire waiters who went on strike. In support of this, we
rely on the judge's conclusion of law that the Respondent violated
Sec. 8(a)(1) by ‘‘(d) threatening to fire employees who engaged in
[the protected concerted conduct of engaging in] a strike.””’

In adopting the judge's finding that O’ Campo was the Respond-
ent’s agent with respect to his threat that the Respondent would fire
strikers, we are not, as the Respondent contends, applying any rule
of per se agency for the position of restaurant maitre d'. Rather, we
find apparent authority on the basis of the evidence that the Re-
spondent had placed O'Campo in a position in which he was the
usual conduit for communicating management’s views and directives
to employees, from the time of their hiring through their daily ac-
complishment of their tasks. See Great American Products, 312
NLRB 962, 962-963 (1993).

The Respondent excepts to the judge’s statement at fn. 4 of his
decision that employee Gary Ramirez Cid, ‘‘apparently never re-
turned’” to work. In fact, Cid was reinstated to his prior position.
This correction does not affect the result.

2 Although the judge did not cite Wright Line, 251 NLRB 1083
(1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S.
989 (1982), his analysis of those issues turning on employer motiva-
tion is fully consistent with the principles set forth in that case. See
Limestone Apparel Corp., 255 NLRB 722 (1981).

3The Respondent contends, inter alia, that discriminatees Baute
and Ruiz are undocumented aliens and are thus not entitled to rein-
statement and backpay. We leave to compliance a determination of
reinstatement and backpay in accordance with the Board's decision
in AP.RA. Fuel Oil Buyers Group, 320 NLRB 408 (1995).

321 NLRB No. 72

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set forth in full below and orders that the
Respondent, Victor's Cafe 52, Inc., New York, New
York, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Interrogating its employees regarding their mem-
bership in, or support for, the Union.

(b) Creating the impression that its employees
union activities were under surveillance by the Re-
spondent.

(c) Threatening to close the facility if the employees
choose to be represented by the Union.

(d) Threatening to fire employees who engaged in a
strike.

(e) Demanding that its employees produce docu-
mentation to establish that they are legally in the
United States and are entitled to work, in retaliation
for their union activity.

(f) Discharging employees because they engaged in
union activities in order to discourage employees from
engaging in such activities.

(9) In any like or related manner interfering with,
restraining, or coercing its employees in the exercise of
the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
to Raimundo Alexis Baute, Victor Ramirez Ruiz, and
Humberto Hernandez full reinstatement to their former
jobs or, if those jobs no longer exist, to substantially
equivalent positions, without prejudice to their senior-
ity or any other rights or privileges previously enjoyed.

(b) Make Baute, Ruiz, and Hernandez whole for any
loss of earnings and other benefits suffered as a result
of the discrimination against them, in the manner set
forth in the remedy section of the decision.

(c) Within 14 days from the date of this Order, re-
move from its files any reference to the unlawful dis-
charges, and within 3 days thereafter notify the em-
ployees in writing that this has been done and that the
discharges will not be used against them in any way.

(d) Preserve and, within 14 days of a request, make
available to the Board or its agents for examination
and copying, al payroll records, social security pay-
ment records, timecards, personnel records and reports,
and all other records necessary to analyze the amount
of backpay due under the terms of this Order.

(e) Within 14 days after service by the Region, post
at its facility in New York, New York, copies of the

We shall modify the recommended Order to conform with the vio-
lations found and our decision in Indian Hills Care Center, 321
NLRB 144 (1996). We have substituted a new notice to conform
with the changes in the Order.



VICTOR'S CAFE 52 505

attached notice marked ‘‘Appendix.”’4 Copies of the
notice, on forms provided by the Regional Director for
Region 2, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Re-
spondent and maintained for 60 consecutive days in
conspicuous places including all places where notices
to employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not atered, defaced, or covered by any other
material. In the event that, during the pendency of
these proceedings, the Respondent has gone out of
business or closed the facility involved in these pro-
ceedings, the Respondent shall duplicate and mail, at
its own expense, a copy of the notice to all current
employees and former employees employed by the Re-
spondent at any time since March 17, 1993.

(f) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a
responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.

IT IS FURTHER ORDERED that the second amended
consolidated complaint be dismissed insofar as it al-
leges violations of the Act not specifically found.

4|f this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.”

APPENDIX

NoTICE TO EMPLOYEES
PosTeD BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize

To form, join, or assist any union

To bargain collectively through representatives
of their own choice

To act together for other mutual aid or protec-
tion

To choose not to engage in any of these pro-
tected concerted activities.

WE WILL NOT create an impression among our em-
ployees that we are engaging in surveillance of their
activities on behalf of Hotel and Restaurant Employees
Local 100, AFL—CIO or any other labor organization.

WE WILL NOT interrogate our employees regarding
their membership in, or support for, the Union.

WE wiLL NOT threaten to close the restaurant should
our employees choose to be represented by the Union.

WE WILL NOT threaten to fire our employees for en-
gaging in a lawful strike.

WE wiLL NOT demand that our employees produce
documentation to prove that they are legally in the
United States and are entitled to work, when such de-
mand is in retaliation for their union activities.

WE wiLL NOT discharge our employees because they
engage in union activity in order to discourage em-
ployees from engaging in such activities.

WE wiLL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE wiLL, within 14 days from the date of the
Board's Order, offer to Raimundo Alexis Baute, Victor
Ramirez Ruiz, and Humberto Hernandez full reinstate-
ment to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without
prejudice to their seniority or any other rights or privi-
leges previoudly enjoyed.

WE wiLL make Baute, Ruiz, and Hernandez whole
for any loss of earnings and other benefits resulting
from their discharge, less any net interim earnings,
plus interest.

WE wiLL, within 14 days from the date of the
Board's Order, remove from our files any reference to
these terminations, and wWe wiLL notify these employ-
ees, in writing, that this has been done and that evi-
dence of this unlawful action will not be used as a
basis for future action against them.

VICTOR'S CAFE 52, INC.

Margit Reiner, Esq., for the General Counsel.
Sanley Israel, Esq. (Israel & Bray), for the Respondent.

DECISION

STATEMENT OF THE CASE

JoEL P. BiBLowiTz, Administrative Law Judge. This case
was heard by me in New York, New York, on October 6,
7, and 8 and December 6 and 7, 1993. The second amended
consolidated complaint, which issued on May 26, 1993, was
based on unfair labor practice charges filed by Hotel Em-
ployees and Restaurant Employees Union Local 100, AFL—
CIO (the Union), on July 271 and October 16 and 28, 1992,
and March 4 and 8, 1993, and an unfair labor practice charge
filed by Leonardo Luberta on March 17, 1993. The com-
plaint alleges that Victor's Cafe 52, Inc. (the Respondent)
violated Section 8(a)(1) of the Act by numerous acts of
threats, interrogations, the creation of an impression of sur-
veillance of the employees union activities, and the promise
of benefits if the employees abandoned their support for the
Union. These activities are alleged to have been engaged in
by Respondent’s agents, Victor Del Corral, president; Clara

1Unless indicated otherwise, al dates referred to relate to the year
1992.
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Chaumont, manager; Ray O’ Campo, maitre d'; and Marcella
Hechevarria, assistant manager, between July and September.
It is also aleged that the Respondent violated Section 8(a)(1)
and (3) of the Act by discharging Victor Ramirez Ruiz on
about July 14 and Raimundo Alexis Baute on about July 15.
Further, it is alleged that Respondent violated Section 8(a)(1)
and (3) of the Act by reducing the hours of employment of,
and assigning less remunerative shifts and working locations
to, Luberta and failed to restore these conditions of employ-
ment and benefits, which caused the termination of Luberta.
Finally, the complaint alleges that the Respondent harassed
Humberto Hernandez between September and November,
criticized his work, falsely accused him of selling drugs and
demanded his resignation, threatened that his job perform-
ance would be more closely supervised, refused to permit
him to perform a persona errand during his shift even
though this was generally permitted, witheld payment to him
of his tips unless he signed a mea check and, on December
25, discharged him, al in violation of Section 8(a)(1) and (3)
of the Act.2

FINDINGS OF FACT

I. JURISDICTION

The Respondent, a New York corporation with an office
and place of business in New York, New York (the facility),
has been engaged in the operation of a restaurant selling food
and beverages to the public. Annualy the Respondent de-
rives gross revenue in excess of $500,000 and receives at its
facility goods and materials valued in excess of $500 directly
from suppliers located outside the State of New York. Re-
spondent admits, and | find, that it has been engaged in com-
merce within the meaning of Section 2(2), (6), and (7) of the
Act.

II. LABOR ORGANIZATION STATUS

Respondent admits, and | find, that the Union is a labor
organization within the meaning of Section 2(5) of the Act.

Ill. THE FACTS

The Union began organizing the Respondent’s employees
in about June. Meetings were held at the Union’s office and
union authorization cards were signed at these meetings. In
addition, Hernandez and Luberta, who signed cards for the
Union, spoke to other of the Respondent’s employees about
the benefits of the Union. When they spoke to the employees
they did it ‘‘where | knew no one else would be around.”
The other alleged discriminatees, Baute and Ruiz, also signed
cards for the Union.

William Granfield, organizer for the Union, testified that
on about July 10, he and Noel Rodriguez, business agent,
met a the facility with Victor Del Corral, Respondent’s
president. Rodriguez and Del Corral knew each other be-

2At the hearing, counsel for the General Counsel withdrew the
8(a)(1) and (3) allegation contained in par. 15 of the complaint in-
volving the discharge of Gary Ramirez Cid. In a motion to withdraw
complaint allegations, attached to her brief, counsel for the General
Counsel also moved to withdraw the threat of discharge allegation
in par. 8(b), the interrogation allegation in par. 10, and the allegation
contained in par. 12(b) that it would be futile to select the Union.
| received no opposition to this motion and the motion is granted.

cause De Corral had recognized the Union at a restaurant
that he had owned in New York City. They told Del Corral
that the Union had authorization cards from a magjority of his
employees at the facility and they wanted the Respondent to
recognize the Union as the representative of these employ-
ees, they offered him a recognition agreement. Del Corral
said that he had no problem with the Union, but he needed
more time because his business was going through a slow
period. He aso said that he wanted to have the recognition
agreement translated into Spanish and wanted to have an op-
portunity to speak to his lawyers. As they were preparing to
leave, Del Corra asked why his employees were interested
in a union, and they said that the employees felt that they
were being mistreated by the manager, Clara Chaumont. Del
Corral said that he would spesak to his employees to see what
was on their minds, and Granfield warned him not to talk
to them; once a recognition request was made, he should not
question them, threaten them or offer them improvements in
their working conditions. As the meeting ended, Del Corral
said that he would like to have a neutral person examine the
authorization cards.

The parties next met at the facility on July 13. Present on
this occasion was Granfield and Vincent Ciribella, a trustee
of the Union, and Del Corral, Chaumont, and Tamas Revai,
Respondent’s accountant. Granfield testified that Ciribella
said that the Union wanted recognition based on a check of
its authorization cards. Del Corral said that he was not op-
posed to recognition, but needed more time because business
was slow. Ciribella said that if there was recognition, there
would be a period of time before negotiations were com-
pleted. Del Corral agreed to a card check, but asked who
would be the person who checked on the number and authen-
ticity of the cards and Ciribella said that it could be anybody
that all the parties agreed on. The parties agreed on Eric
Schmertz, Esquire, and went to his office. Schmertz met with
the Respondent’s representatives and then told the union rep-
resentatives that they had agreed to a card check and that if
it resulted in the Union having cards from a majority of the
employees at the facility, the Respondent would sign a rec-
ognition agreement. The Respondent’s representatives left to
return to the facility to get their payroll records for Schmertz
to use to check the number and authenticity of the cards.
After they returned, Schmertz began to compare the author-
ization cards with Respondent’s records. Initially, Schmertz
reported that Respondent’s payroll records indicated that
there were 51 eligible employees. Ciribella questioned this
number and, after reviewing these documents, Respondent
removed 3 of these records and determined that there were
48 eligible employees. After comparing the authorization
cards with the Respondent’s tax forms, Schmertz announced
that the Union had 23 valid authorization cards from the unit
employees. In addition, he had four authorization cards that
he could not authenticate: two because he felt that the signa-
tures on the cards did not match the signatures on Respond-
ent’s records. He could not authenticate the other two cards
because the names did not appear on Respondent’s payroll
records. Because that resulted in the Union having 23 cards
out of a unit of 48 employees, he could not say that the
Union represented a magjority of the employees. Because
there was no way of settling the matter of the two cards
whose signatures did not match the signatures on the Re-
spondent’s records, Schmertz attempted to work with the par-
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ties by settling the situation of the two cards that did not ap-
pear on Respondent’s payroll. He asked the union representa-
tives if they had any objection to him showing the cards to
the Respondent, and Ciribella said that they would not ob-
ject, and he handed the two cards to Respondent’s represent-
atives. These two cards were signed by Raimundo Alexis
Baute and Juan Pardo.® Respondent’s representatives con-
ferred and said that they had no knowledge of who these two
individuals were. Schmertz then said that because the Union
had only 23 cards out of 48, he could not declare that the
Union had authorization cards from a majority of the em-
ployees in the unit, and that concluded the meeting.

Chaumont testified that when they were shown these two
cards, neither she, Del Corral, nor Revai knew who these
two individuals were. She called the restaurant that Respond-
ent operates in Miami, but they too didn't know who they
were. Then ‘‘someone said maybe it's Alex,”” and when he
came to work the following day, she found out that it was
him. Baute had been employed at the facility as a dishwasher
and expediter since about May, but because Chaumont felt
sorry for him, he was being paid in cash and off the books,
and she knew him only as *‘Alex.”

There are numerous alegations of 8(a)(1) activity by
Chaumont, Del Corral, O'Campo, and Hechavarria; the Re-
spondent denies that the latter two are supervisors within the
meaning of the Act. This activity is aleged to have begun
shortly after the Respondent’s representatives returned to the
facility after the card count.

Hernandez testified that later in the day of the card count,
Del Corral and Chaumont sat at one of his tables. At that
time, Del Corral told him that he had seen the Union’s au-
thorization cards and that Hernandez was not one of the card
signers. Chaumont apologized to him saying that she origi-
nally thought that he signed a card for the Union. Hernandez
said that he didn’t sign anything. Del Corral did not testify.
Chaumont testified that she never told Hernandez that she
knew that he had not signed a card for the Union and she
was never present with Del Corral when he told Hernandez
that he had seen al the union cards and knew that he had
not signed one. In fact, they had only seen Baute's and
Pardo’s cards. She testified to a situation that occurred a few
days after the card check. At that time, Hernandez came to
her office and told her that he did not join the Union. He
showed her his wife's card for her medical coverage and said
that he didn’t need the Union and he was willing to help her
wherever he could.

Luberta testified that a couple of days after Del Corral and
the union representatives met at the facility, while he was at
one of the tables, Chaumont approached him and asked him,
“‘why we were doing this?’ He said that he didn't know
what she was talking about, and she said, ‘‘Why are you try-
ing to bring the Union in?’ He said that he didn’t know any-
thing about the Union and she said that she knew who the
leaders were and knew who signed cards for the Union.
Chaumont testified that she never had any conversation with
Luberta about the Union; not whether he was active for the
Union or whether he joined the Union. Hernandez testified

3These two employees were not included in the 48 authenticated
unit employees so, if Schmertz had authenticated the cards of Baute
and Pardo, the Union would have had 25 authenticated cards out of
a unit of 50 employees; still not a mgjority.

that at about this time, while he was at one of the tables at
the facility, he asked O’ Campo why they had hired so many
new waiters. O’ Campo said that *‘it was because in case that
we went on strike that they were going to fire the people
who were eating shit at the restaurant.”’ He testified that
‘“‘egting shit'”’ is a Cuban expression to signify somebody
whose ideas are different from yours. O’ Campo testified that
he never spoke to any employees (including Hernandez)
about the Union and never threatened to fire anybody be-
cause of their support for the Union. Hernandez testified that
at about the end of July, the Respondent took away some of
his lunch shifts. (This is not alleged as an unfair labor prac-
tice) When he asked Chaumont why they did it, she said
that it was to give the work to the new people and it was
because of the Union. Ruiz testified that about about this
time, while he was alone at a table at the facility, Chaumont
approached him and asked him if he had signed anything for
the Union; he said that he didn’t know anything about it. She
asked him if he knew anything about the Union and he said
that he didn't. She then asked him how long he had been
employed at the facility and he said 4 or 5 weeks. Chaumont
testified that she never asked Ruiz if he signed a union card
or joined the Union.

Luberta testified that there was a staff meeting in the
kitchen at the facility about 11 am. on September 18. The
kitchen staff, including the waiters and busboys, were
present, as were Chaumont, Hechavarria, and Del Corral,
who did the talking. He said that the Union had asked for
recognition and had filed charges with the Board. He wasn't
going to speak to them about the Union very much, but he
wanted them to know that before he would allow the Union
to come to the facility he would close the restaurant and ev-
erybody would lose their jobs. Hernandez testified that he at-
tended a meeting of employees in the kitchen about 8 p.m.
on that day. He testified that Chaumont said that they would
not negotiate until ‘‘Alex, the Complaint was taken away. It
was withdrew [sic] from the court.”” Presumably, this refers
to the first unfair labor practice charge filed by the Union
in this matter on July 27, which alleges that Baute and others
were unlawfully discharged. She then said that anything they
had to say regarding the Union should be directed to the
Board agent handling the matter. Del Corral said that he was
not going to accept the Union and was going to close down
the business. He also said that he knew who the union leader
was and pointed to Hernandez. Chaumont testified that there
were two staff meetings on a day in September, one about
2 p.m. and another at about 5:30 p.m. The kitchen employ-
ees, waiters, and busboys were present; only Chaumont and
Ded Corra were present for the Respondent. About 15 em-
ployees attended each meeting. In the early meeting, Del
Corral said that charges had been filed with the Labor Board
and, therefore, he was not alowed to speak to them about
problems that they had. He said that Chaumont would give
them the name and telephone number of the Board agent
who was investigating the unfair labor practice charge.
Chaumont repeated that she would post the name and tele-
phone number of the Board agent, and she posted it in the
kitchen that afternoon. At the second meeting, Del Corral
made the same statement that he had made at the first meet-
ing. Before she could say anything, someone (she cannot re-
member who) said something that she could not recall, but
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then, all of a sudden, Victor got very upset, and he said
. . . to al the employees there, not to forget that he
was the owner of the restaurant and that he would close
the restaurant if the Union was to come in.

She testified that she did not make a statement at either of
these meetings that there would be no negotiations unless the
Board charges were withdrawn, and does not recall whether
Luberta's and Hernandez names were mentioned at these
meetings.

Luberta testified that later that day, he asked Hechavarria
whether Del Corra would really close the restaurant, and she
said that he would close it and that now that they knew who
the union leaders were, they would get rid of them and open
up at alater date with new employees.

Ruiz began working at the facility on June 23 as a busboy.
He signed an authorization card for the Union on June 28;
Hernandez gave him the card in the locker room of the facil-
ity. He signed it at that time and returned it to Hernandez.
Ruiz testified that a few days after Chaumont asked him
whether he had signed anything for the Union, as discussed
above, she called him into her office and told him that he
had to bring her his ‘‘work documents,”” which presumably
means his immigration papers. He said that he would bring
them in the afternoon, and she told him that he could not
work until he gave her the papers. That was the first time
that he was asked for papers since he was hired by Respond-
ent, when O’ Campo asked him for his papers and he showed
him his residency card. On the following day, Ruiz returned
to Chaumont’s office and showed her his residency card; she
made a photocopy of the card and said that she would check
on it. He said that he would like to know when he could re-
turn to work and left. About 3 or 4 days later Ruiz called
the facility; O’ Campo answered the phone and Ruiz asked if
he knew anything about his job and O'Campo said that he
didn’'t. He then asked to speak to Chaumont, but O’ Campo
said that she wasn't there. Two or three days later he called
again; this time he spoke to Hechavarria. He asked to speak
to Chaumont, but Hechavarria said that she was busy and
could not answer the phone. She also said that she did not
know anything about his job. Shortly after this call Ruiz
went to the facility to pick up his final paycheck. He asked
Chaumont about his job and she said that his papers were
wrong. He asked how the papers could be wrong when he
had used the papers to go to Mexico, which was not true.
Chaumont told him to go to Immigration and get valid pa
pers and then return to the facility; he never went back to
Immigration. He returned to the facility on one other occa-
sion, about a week later, to empty his locker. When he told
O'Campo of his purpose, O'Campo told him to remove ev-
erything, because another employee was going to use the
locker. He never returned to the facility after that. Chaumont
testified that until the hearing here, she was not aware that
Ruiz had signed a card for the Union or that he had attended
union meetings. She testified that on July 15 she told Ruiz
to bring in his immigration papers and that he could not
work at the facility until he did so, and he said he would
do it.4

4There was limited testimony about another alleged discriminatee,
Gary Ramirez Cid, who did not appear at the hearing here and
whose allegations were withdrawn by counsel for the General Coun-
sel. On July 15, Chaumont also told him to bring in his immigration

Baute5 began working at the facility in about March.
Chaumont testified that shortly prior to that time, the chef at
the facility told her that a friend of his had a nephew who
had just arrived from Russia and was looking for a job. She
told him to have Baute come to the facility to speak to her.
When he came to see Chaumont, he told her that he came
from Russia and needed a job so that he could get enough
money to bring his family to the United States. She told him
to leave his telephone number and she would see what she
could do for him. About a week or two later, she called him
and told him that the only job she could offer him was as
a dishwasher; he accepted the job and began working. He
had no socia security card, nor did he have an -9 form from
Immigration or any other required documents. (She testified
that he was the only employee whom she hired without see-
ing these documents.) In addition, he was paid off the books,
in cash. Chaumont testified that she hired Baute under these
circumstances, because she felt bad for him. He was an engi-
neer in Russia and she wanted to help him because she re-
membered the difficult time that her mother had when she
first came to the United States. After he worked for about
a month or two as a dishwasher, a position as expediter® be-
came available; realizing that Baute could learn and perform
this job, she transferred him to this position. She testified
that even after he became the expediter and until he ceased
working for Respondent on about July 15, she received no
immigration papers from him and paid him off the books in
cash. During this entire period, and until shortly after the
card count, she knew him only as ‘‘Alex.”” After the card
count, and she made the connection between ‘‘Raimundo
Alexis Baute'’ and ‘‘Alex,”” Chaumont told Revai the cir-
cumstances of Baute's employment and that he had no immi-
gration papers and was being paid cash off the books. Revai
told her that ‘‘there was no way | could have someone work-
ing in the restaurant without a social security number and off
the books.”” On July 14, when Baute reported for work, she
told him that she needed his socia security number and the
proper immigration papers. That was the first time she asked
him to produce any immigration papers. He told her that he
had a letter for an appointment with Immigration and that he
would bring her the letter. Chaumont then called Revai and
told him of Baute's response. Revai told her that she had to
terminate him because she could not retain him simply on
the basis of a letter with an appointment with Immigration.
““When he got al his papers straightened out, he would be
able to come back to work for us’’ On July 15, she told
Baute that he couldn’t continue to work at the facility until

papers and, pending receipt of those papers, he could not work at
the facility. He apparently never returned.

5The hearing here commenced on October 6. Baute was supposed
to testify at that time, but counsel for the General Counsel stated that
he was unable to leave Russia, where he was visiting his wife, due
to political upheavals that were occurring there. The hearing resumed
on December 6 at which time Baute was again scheduled to testify.
When we resumed, counsel for the General Counsel stated that
Baute returned to Russia 2 days earlier to be with his wife who was
ill, and requested another adjournment of this matter so that he could
testify. Because of the prior adjournment, and the uncertainty in-
volved, | denied that request and he did not testify.

6 An expediter is an intermediary between the chef and the waiters.
He announces the orders to the chef and prepares the plates for final
delivery to the waiter.
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he straightened out his situation with Immigration. About 2
or 3 weeks later Baute called Chaumont and told her that he
had his immigration papers straightened out and asked if he
could return to work. She told him that the expediter position
was filled, but she had a position of dishwasher that he could
have. He said that he wasn’t interested. She never heard from
him again.

Chaumont and Revai testified about Respondent’s policy
regarding employees Immigration status. Chaumont testified
that, prior to July, when employees were hired, they were
asked for the residence cards and social security cards. It was
then the Respondent’s policy that employees who did not
have these required documents had 90 days to acquire them.
Revai had told her that this should be Respondent’s palicy.
About a week before the card check, Revai told her that
some of the employees’ files did not have the proper Immi-
gration documents; this resulted in her speaking to Ruiz, Cid,
and Baute. Pursuant to subpoena, Respondent turned over to
General Counsel Immigration 1-9 forms from its files. Those
in evidence are dated in 1983, 1988, 1990, and April 1992.
Chaumont testified that at the beginning of 1992, Revai
spoke to her about keeping those files up to date. However,
she failed to do so and as of July 13 she had no 1-9s in the
files. When they returned to the facility on that day after the
card check Revai again told her to check al the files to be
sure that they contained the required forms. At that time, she
began getting 1-9 forms from the employees and signed and
backdated the forms she received (including those mentioned
above) to state that they were signed at the earlier times.
Chaumont was questioned by counsel for Respondent about
the 90-day rule that she had testified about. Since she also
testified that her files had not required immigration forms
prior to mid-July, what did this 90-day rule apply to? She
then testified that this was the 90-day probationary period for
al new employees and had nothing to do with immigration
forms.

Reval testified that he checks Respondent’s records once
or twice a year for the required immigration papers, as a
Spanish restaurant, the Respondent is more subject to risks
in this area. In about 1991 he spoke to Chaumont and told
her to check her files to be sure that al the employees had
the required forms. In about April or May, in checking
through Respondent’s employees files and seeing that they
were till deficient in this regard, he reminded Chaumont to
take care of it. She said that she was busy, but that she
would do it.

Luberta began working at the facility as a waiter in about
March. He testified that shortly after Chaumont questioned
him about why he was trying to bring the Union in, as dis-
cussed above, in about mid-July, he took a 4-day vacation.
When he returned to work, he found that his scheduled shifts
at work had been reduced. Previously, he was working from
10 to 12 shifts a week; lunches or dinners are each consid-
ered a shift.7 After the change was made, apparently toward
the end of July, he was working four or five lunch shifts and
one dinner shift. This remained as his schedule until he left

7L uberta testified that his earning on a lunch shift, including tips,
was about $20 to $40, while the correspondeng figure for a dinner
shift was about $150. He estimated that prior to this change in his
shifts he was grossing between $800 and $1000 a week. After the
change, he was earning about $250 a week.

Respondent’s employ in September. He testified that at about
this time Respondent hired about three new waiters athough
the facility was not short of staff during this period. How-
ever, of the three waiters that Luberta named, one had
worked at the facility and then returned at about this time,
and another had been employed at the facility and then at a
restaurant under the same name and ownership as the facility
in Miami, Florida. At about this time, he approached
O'Campo at the facility and asked him why his dinner shifts
(the more lucrative shift) were taken away from him when
employees with less seniority were working better shifts.
O'Campo answered: ‘‘Well, you wanted the Union, didn’'t
you?’ Luberta walked away rather than answer. O’Campo
testified that he never discussed the Union with Luberta A
few days later Luberta asked Chaumont about the change in
his shifts; he told her that he was having problems with his
girlfriend and couldn’t afford to pay his bills because of the
reduction in shifts. She said that she couldn’t do anything for
him at that time. Luberta asked for a few days off in order
to attempt to straighten out his problems with his girlfriend
and she gave him the days off. Other than those days off,
he may have been absent from work because he was sick on
1 or 2 days between that time and September 23; he was
available to work on al other days. Luberta testified that
sometime in August he told Chaumont that he was going to
attend school during the day, so he would not be able to
work as many lunch shifts, but he was available for more
dinner shifts. About a week later he told Chaumont to forget
what he had said; he did not have the money required, so
he would not be attending school.

Chaumont testified that in August, Luberta was scheduled
to work a lunch shift. When he had not arrived for work by
12:15 p.m., she had one of the waiters call him; he lived in
the building in which the facility is located. When there was
no answer, he left a message for Luberta. About a half hour
later Luberta called and asked if he could come speak to
Chaumont. He came to her office ‘‘very upset’” and crying.
He told her that he was having a lot of personal problems
with his girlfriend and was drinking heavily and taking
drugs. Luberta testified that he never told Chaumont that he
had a drug or alcohol problem or that these were the cause
of his problem with his girlfriend. She testified further that
he asked for some time off in order to see a psychiatrist. At
his request, Chaumont wrote out such a request: ‘‘As of
today, August 6, 1992, | will [sic] like to have a few days
off, due to personal problems (until Tues. August 11, 1992)"’
and Luberta signed the note. Luberta testified that after he
told Chaumont about the problems that he was having with
his girlfriend, Chaumont recommended that he take off for
a few days to straighten things out. She testified that at about
the end of August Luberta told her that he needed to have
his shifts changed because he was going to enroll in school.
She subsequently learned that he did not enroll in school. On
September 23, Luberta had a double shift scheduled for
lunch and dinner. He worked the lunch shift and left at about
3 p.m.; he was supposed to return by 5 p.m. for the dinner
shift, but he never did. She had O’ Campo call his apartment,
but he did not answer. Shortly thereafter, as she was leaving
the facility, she met Luberta, who was walking out of the
building, apparently from his apartment. She asked him why
he wasn’'t working and why he didn’t call her. He said that
he was not going to work, because his brother found him an-
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other job. She asked if that meant that he was resigning his
employment with the Respondent and he said yes. Respond-
ent’s records, as sent to New York State Unemployment De-
partment, and as supplemented by Chaumont’s testimony, es-
tablish the following net weekly earnings by Luberta for the
weeks ending:

May 29 $215
June 5 175
June 12 200
June 19 305
June 26 682
Jduly 2 355
July 13 380
July 20 455
July 27 223
August 3 192
August 8 385
August 14 244
August 21 147
September 2 481
September 8 183
September 11 211
September 18 354
September 25 2548

Luberta testified that he worked the lunch shift on Septem-
ber 23. On that day, O’'Campo ‘‘was like riding me,’’ criti-
cizing everything that he did. In addition, at that meal,
O'Campo assigned him to a poor station (far from the main
entrance) and directed only one table of customers to his sta-
tion resulting in lower tips than he would normally receive.
He testified that with the loss of dinner shifts over the prior
month and not being given enough tables to serve when he
was working, he would not be able to pay his rent and other
bills. After the lunch shift had been concluded, he called his
family and told them of his difficult financia situation. They
suggested that he live with them until he straightened out his
finances and his brother said that he would get him a job.
As he was leaving his apartment at about 5 that day, he met
Chaumont, who asked him why he wasn't at work. He told
her that he could no longer afford to work since his schedule
had been cut. That he had fallen too far behind in his bills.
O’ Campo testified that the lunch business on September 23
was dow. On that day he did not treat Luberta differently
than any other waiter and did not give him fewer customers
than he gave to the other waiters. Chaumont testified that
when Luberta told her that he was quitting that day, he did
not complain about the way that O’ Campo was treating him.

Hernandez had been employed by Respondent as a waiter
since about 1988. There are a number of 8(a)(1) and (3) alle-
gations regarding him. It is alleged that in about late Septem-
ber, Respondent orally criticized his work performance; on
about November 23, they refused to permit him to perform
a persona errand during his shift even though other employ-
ees were regularly permitted to do so, and on the following
day, threatened that his job performance would be more
closely supervised and falsely accused Hernandez of selling
drugs and demanded that he resign; on about December 12,
witheld payment of his tips unless he signed a mea check
for a musician employed by Respondent; and discharged him

8The changing payroll dates were not explained.

on about December 23, dll, allegedly, because of his support
for the Union.

Hernandez testified that after Del Corral’s meetings with
the employees on about July 18, Chaumont and O'Campo
began to complain about his work. He gave two examples
of these complaints. Once, after he set the table, ‘‘they’’ said
that the knife was not properly set. The other example he
testified about is too difficult to understand. He testified that
he never received such complaints before the Union came to
the facility.

The next alegation involves an incident that occurred
shortly before midnight on November 23. Hernandez testified
that he was feeling ill about 10:30 p.m. and needed pills for
his ‘‘nervous disorder.”” He had left the pills at home, but
had a prescription for these pills, and shortly before midnight
he received O’ Campo’s permission to go to the pharmacy at
the corner to fill the prescription. He went to the pharmacy
a the corner of Eighth Avenue and 52d Street, but it was
closed. He had never previously been in that pharmacy and
had never seen that store, or any other pharmacy in the area,
open a midnight. When he returned to the facility,
Chaumont asked him what he was doing outside, and he said
that he went to fill a presciption and showed her the
presciption. She accused him of going outside to buy illegal
drugs and told him to leave for the day, which he did. Coun-
sel for the General Counsel introduced into evidence a note
on a doctor’'s prescription pad dated November 10. Where
readable, it states: ‘*'To whom it may concern. Mr. Hernan-
dez presently suffers from . . . disorder.”” Chaumont testi-
fied that she had just returned to the facility about midnight
and saw Hernandez coming into the facility through the bar
entrance. The facility has two entrances; the restaurant en-
trance is closer to Broadway, and the bar entrance is closer
to Eighth Avenue. She asked O'Campo where Hernandez
was coming from, and he said that he didn't know, so she
called Hernandez and asked him. Hernandez said that he
went to fill a prescription for his wife, and showed her the
prescription. She asked didn't he know that no pharmacies
in the area were open so late, and he said that he didn’t
know it. She testified that there is no pharmacy at the corner
of 52d Street and Eighth Avenue; there is a cosmetic store
at that location, but it closes at 9 p.m. Hernandez testified
that on the following day he was called to Chaumont’s of-
fice. She said that she had given his name to the police be-
cause he was selling drugs and she asked him to quit; he re-
fused and denied selling drugs. He told her that she could
fire him if she wished, but that he would not quit. She told
him to return to work, but ‘‘to be careful. That she was
going to be behind me all the time.”” Chaumont testified that
on that day, at about 5, Hernandez came to her office and
said that he wanted to clear up a problem. That there were
rumors that he was selling and using drugs, but the reason
he went out on the prior evening was to fill a prescription
for his wife. She told him that he was working long enough
a the facility to know that there was no pharmacy in the
area open that late and that the pharmacy that he claims he
went to did not exist. She did not accuse him of selling or
using drugs and did not say that she reported him to the po-
lice because of it.

Respondent employs musicians to perform at the facility.
As part of their remuneration, they are entitled to a free meal
a the facility. On about the evening of December 12, they
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sat at one of Hernandez' tables. They ordered food and he
wrote up a check for them as he would have done for a pay-
ing customer. Hernandez testified that he had previously
waited on musicians on about 10 occasions, but had never
written a check for them; he did it on this occasion because
Chaumont had previously told him that she would be behind
him, watching him, and he wanted to protect himself. He
was afraid that Respondent would claim that he took food
without authorization. When he was ready to leave, he asked
O’Campo to close out his account so he could get his tips
for the evening. O’ Campo told Hernandez that he had to first
see Chaumont. He went to Chaumont’s office and she asked
him why he wrote the check to the musicians. Chaumont
wrote a narrative on the check in question, dated December
17, stating that she asked him why, after serving musicians
for years without giving them a check, he now gave these
musicians a check and he answered that he didn’t know. She
asked him to sign the check (and statement) and he refused.
She told him that unless he signed the check, she would not
pay him for his credit card meals served, which meant that
he would not be paid the tips for the meals charged to credit
cards. He again refused. On the following day he signed the
check and was given the amount due to him. Chaumont testi-
fied that the musicians can sit at any table at the facility and
they are waited on by the waiter at that station. The waiters
never give these musicians a check for the food served. On
the night in question, they were preparing to close out the
register for the evening when they saw that there was one
account open; it was Hernandez' check to the musicians.
Normally, a waiter would take their order and have it ap-
proved by O'Campo rather than opening an account for the
order, which Hernandez did on that evening. O’ Campo told
Chaumont of the situation and she asked Hernandez why he
gave them a check; he said that he didn’t know, he just did
it. She then wrote the facts on the check and asked him to
sign it so that she could close out the account, but he re-
fused. She testified that Hernandez may have said that he
was refusing to sign, because he knew that she was watching
him or was out to get him. On the following day, Hernandez
signed the check, and got his tips. There was no discipline
involved in this incident.

A note from Hernandez file that was written by
Chaumont, dated December 14, states: ‘‘Today | was told by
a co-worker [Nizia Gomez] that Humberto Hernandez was
screaming in the kitchen that now he was going to join and
support the union because he was tired of the rules of the
house.”’

The final incident, resulting in Hernandez' discharge, oc-
curred about midnight on Christmas Eve. There was genera
agreement among the witnesses that the waiters are allowed
to drink wine or soft drinks while eating their dinner between
shifts, but that they are not allowed to drink liquor. The fa-
cility has two bars: a bar in the dining room where patrons
can sit and have drinks, and a service bar, located in the
kitchen, where the waiters get the drinks for patrons at the
tables. Hernandez testified that about midnight on that
evening he went to the service bar in the kitchen, poured
some Roses' lime juice from a bottle and mixed it with club
soda from the soda gun. The service bartender was not there
at the time. As he began walking with the drink to leave the
kitchen to sit at a table in the dining room, Chaumont ap-
proached him, grabbed the drink he had, and screamed that

he was drinking an acoholic drink. He said that it was not
alcohal, that he could not drink alcohol, because he was on
medication. She threw the glass to the floor, breaking it and
told him to go home, which he did. She also told him to call
her on Monday, December 28. Chaumont testified that this
incident occurred shortly before midnight on Christmas Eve.
The restaurant was still open and about 15 of the 70 tables
were till occupied. She was by the grill in the kitchen and
saw Hernandez walk into the kitchen and go behind the serv-
ice bar. She then saw him take a bottle of Johnny Walker
scotch and pour some scotch from the bottle into a glass. She
approached him and asked if it was for himself or a customer
and he said that it was for him. He had the bottle of Roses
lime juice in his hand and he poured some into the glass, and
with the soda gun added club soda. She asked for the glass,
and he gave it to her. She smelled the contents and said,
““You have alcohol.”” He denied it. She said, ‘“‘Well, | can
smell it"" and poured the contents down the drain of the sink
by the service bar. She told him, **You know that you can’t
drink while you're in the restaurant.”” She told him to close
up for the night and gave him his tips and told him to call
on Monday. She wrote down that he was being suspended.
She testified that she made no definite decision at that time
as to whether he should be fired because she wanted to first
discuss the matter with Del Corral. On Saturday, December
26, she told Del Corra (who was in Miami at the time) of
this incident and he told her to tell Hernandez, when he
called, to set up an appointment to see him when he returned
to New York.

Hernandez testified that he called the facility on Monday,
December 28, and spoke to O'Campo, who told him that
Chaumont was not there, and that he should call again later
in the day. When he called later in the day he was again told
that Chaumont was not there and that he should call the fol-
lowing day, which he did. At that time he caled in the
morning and spoke to Hechavarria. He asked her if he was
on the schedule to work, and she said that she did not know,
but that she would find out. He called again in the afternoon
and spoke to O'Campo. Hernandez asked him whether he
was on the schedule to work and O’ Campo said that he did
not know, but that he would find out what was going on. On
the following morning, he called and spoke to Hechavarria;
he asked her the same question as the prior day and got an
identical response. He called again in the evening, spoke to
O'Campo, asked the same question as he did the prior day
and got an identica answer. He never caled again (‘'
thought | had done enough’’) and never received a call from
Respondent. Although he was not a home all the time, he
has an answering machine, and there was no message from
Respondent’s representatives. Chaumont testified that she
spoke to Hernandez on Monday, December 28, and told him
that Del Corral would be returning on the following day and
that he should call her to make an appointment to see him.
As to why she did not set up the appointment at that time
with Hernandez to meet with Del Corral, she testified: ‘‘I
didn’'t know what time on Tuesday Victor was getting in and
| didn’t think, you know, | needed to set up an appointment
right there and then.” On either Tuesday or Wednesday,
Hernandez called at a time when Chaumont was not at the
facility and left two telephone numbers at which he could be
reached at. She attempted to call him at these numbers, but
there was no answer and no answering machine response.
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She also asked O’ Campo to call him at these telephone num-
bers, but he also got no answer.

It is aleged that Hechavarria (who did not testify) and
O’ Campo are supervisors within the meaning of the Act. The
facility employs about 45 people and is open 7 days a week.
There are about 40 tables, in 6 sections. The evidence estab-
lishes that neither Hechavarria nor O’ Campo had the author-
ity to hire, transfer, suspend, lay off, promote, discipline, or
discharge employees. Only Chaumont had this authority.
Chaumont is the general manager of the facility. She testified
that she is present at the facility for up to 16 hours a day;
sometimes from 9 am. to midnight. She sometimes takes off
Sundays. Her job ‘‘entails that the restaurant runs the way
the owners want the restaurant to run. | have the overal con-
trol of the whole restaurant.”” She assigns work and dis-
ciplines employees. She testified that Hechavarria is her sec-
retary. Her job involves 2 or 3 hours a day of being a host-
ess in the dining room, seating the customers, and giving
them menus. She did this for the lunch shift, and O’ Campo
did this for the dinner shift beginning about 5 p.m. The re-
mainder of the day she did typing and other secretarial work
and attempted to solicit parties for the facility, for which she
received a commission, which is in addition to her salary of
$150 a week. In addition, she prepares and sends out the rent
bills for the two buildings owned by Respondent, and she re-
ceives calls from employees at the facility saying either that
they would not be coming in or were coming in late.
O'Campo and the chef also accept these calls from employ-
ees. She then gives these messages to Chaumont. If an em-
ployee wanted a day or days off, he had to speak to
Chaumont. Hechavarria’'s only responsibility as far as the
waiters and busboys was ‘‘to oversee that everything was
being done correctly.”” She had no responsibility for the
kitchen employees. If a job applicant came to the facility,
Hechavarria gave them applications. Chaumont testified that
when she is not at the facility, Hechavarria and O’ Campo are
her ‘‘eyes and ears, so they have to supervise the floor and
make sure that everything is running well and that al the
customers are satisfied.”’

When the customers complan to O'Campo or
Hechavarria, they discuss the situation with the waiter to at-
tempt to resolve the problem.

Luberta testified that Hechavarria was the assistant man-
ager of the facility. If he needed time off he spoke to her
during the day and to O’'Campo in the evening. He was ini-
tidly interviewed by Hechavarria, who referred his employ-
ment application to Chaumont, who interviewed and hired
him.

Chaumont prepared a memorandum, dated May 19, enti-
tled: ‘‘Ray-Marcela Supervisor-Key Front House Personel.”
It states, inter dia:

1. Maintain proper personnel records.

2. Create effective lines of communication.

3. Instructing sales staff—'* Pre-meal meeting.”’

4. Record complaints on daily log.

5. Make a list of things you have to check before be-
ginning shift . . . ending shift.

6. Greeting your customers at the door.

7. Don't hide from the customer.

8. Service is poor and slow.

9. | delegate to you to supervise the floor and to let
me know the wrong as well as the good the staff is
doing.

10. | want ideas.

O’ Campo is the maitre d who works the dinner shift. He
earned about $220 a week, plus tips he received from the
customers. He testified that his principa job is to show the
customers to a table. He does not have the authority to
change an employee’s station or hours; only Chaumont can
do that. When Chaumont is away from the facility, she keeps
in touch by telephone. If an employee asked to change his
day off he could not make that decision. Only Chaumont had
the authority to make that, or other important, decisions.
Luberta testified that when he wanted time off, in the ab-
sence of Chaumont, he asked Hechavarria or O'Campo.
O’ Campo assigned waiters to their stations and changed as-
signments when a waiter did not come to work. On some
days when work was slow, O’Campo told him to go home
early. The range of dining room employees was from 4 on
a very slow shift to 16 on a busy shift. Hernandez testified
that he was interviewed by O’ Campo, who called him to say
that he was hired. O'Campo and Chaumont assigned the
waiters to their stations; if a waiter did not appear for work,
O’ Campo usually assigned someone to cover his station. On
one occasion he called the facility and told O’ Campo that he
wasn't feeling well and couldn’t come in; O’ Campo said: “‘It
was fine’’ Ruiz testified that Chaumont interviewed him for
employment and assigned him to the tables to cover. In her
absence, O' Campo made these assignments. Chaumont testi-
fied that O’ Campo’s duties are to answer the phone, take res-
ervations, seat people, and walk around the floor to be sure
that the customers are satisfied. He does not assign waiters
or busboys to particular stations; only she does that. Re-
ceived into evidence was a job description, written by
O'Campo, of his job. It states that he receives and seats peo-
ple, takes care of the floor, arranges the menus, and makes
sure that service is good, answers the telephone, and helps
the cashier when necessary.

IV. ANALYSIS

Credihility is, obviously, an important part of this case and
Chaumont was obviously an important witness for Respond-
ent. Simply stated, she was not a very credible witness. Her
testimony sometimes changed, for example her testimony of
Respondent’s alleged 90-day rule, and sometimes differed
with the testimony of other of Respondent’s witnesses, such
as Revai’s testimony regarding Respondent’s policy on polic-
ing its employees’ compliance with the Immigration rules. In
addition, her testimony was often simply not believable; for
example, she testified that she offered to reinstate Baute as
a dishwasher, but he refused the offer. However, Baute was
so desperate to work 4 months earlier that he accepted this
position; why didn't he accept it on this occasion? She aso
testified that Luberta confided in her in early August that he
was drinking heavily and taking drugs; it seems unlikely that
an employee would make such an admission to an employer,
especialy when it is alleged to have taken place about 10
days after the Union filed an unfair labor practice charge al-
leging that four fellow employees (including Baute and Ruiz)
were fired in violation of the Act. On the other hand, Luberta
and Hernandez were not very credible either. Luberta could
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not answer a question directly; much of his testimony con-
sisted of explanations that were not asked for. Some of Her-
nandez' testimony also did not ‘‘ring true’” For example, in
the November 23 incident, he testified that he left about mid-
night to go to the pharmacy on the corner to get a prescrip-
tion filled. Hernandez had been employed at the facility for
4 years, working early and late shifts. It is difficult to believe
that he was not aware by November 23 that no pharmacy
was open at that late hour.

It is alleged that O’ Campo and Hechavarria were each su-
pervisors within the meaning of Section 2(11) of the Act.
Initially 1 find that neither one had the authority to hire, fire,
discipline, nor take any of the other actions specified in Sec-
tion 2(11) of the Act. | find Hernandez' testimony that
O'Campo interviewed him and subsequently caled him to
say that he was hired, inadequate to establish that O’ Campo
had the authority to hire employees. Rather, | find from my
observation of Chaumont, that she did not relinquish power
easily, certainly not the power to hire or fire. She was at the
facility 6 or 7 days a week and liked to maintain control.
The issue then is whether O’'Campo or Hechavarria respon-
sibly directed the work of the employees and, in that direc-
tion, exercised independent judgment, or whether these re-
sponsibilities were ‘*of a routine nature.’”” Maremount Corp.,
239 NLRB 240 (1979). As the court stated in NLRB v. Secu-
rity Guard Service, 384 F.2d 143, 147 (5th Cir. 1967):
‘“Moreover, the statutory words ‘responsibility to direct’ are
not weak or jejune but import active vigor and potential vi-
tality.”” Hechavarria was principally a secretarial employee
who typed Chaumont’s letters, sent out rent bills for build-
ings owned by Respondent and arranged parties or banquets
at the facility, for which she received a commission in addi-
tion to her $150 a week salary. The only possible evidence
that she had some supervisory authority is that she was the
hostess at the restaurant for 2 or 3 hours a day during the
lunch shift. However, there is no evidence that during this
period she responsibly directed the work of the dining room
employees. | therefore find that she is not a supervisor or
agent of Respondent within the meaning of the Act.

O’'Campo is the maitre d’ at the facility who was paid
$220 a week, plus tips that he received from the patrons. The
waiters did not share their tips with him. As stated above,
my observation of Chaumont, and the credible evidence here,
establishes that she is the ‘‘boss’” at the facility and does not
delegate authority generously. Because | have previously
found that he does not have the power to hire or fire or ef-
fectively recommend such, if O'Campo is a statutory super-
visor, it is because he responsibly directs the work of the
dining room staff at the facility. | credit the testimony of
Ruiz, Hernandez, and Luberta that O’ Campo had the author-
ity, and did, change waiters work stations in Chaumont’s
absence. However, it appears to me that this did not neces-
sitate the exercise of independent judgment. Unlike a situa
tion in some manufacturing plants where different tasks re-
quire different skills that must be matched with the different
skills possessed by the employees, | cannot imagine that
waiting on a table in one corner of a restaurant requires a
different skill than waiting on a table in the opposite corner.
Therefore, the assignment of waiters to these tables appears
to require no independent judgment of the waiters skills.
The fact that O’'Campo also receives calls from employees
if they are sick or cannot report for work for any other rea

son does not indicate that he possesses any supervisory indi-
cia The chef also receives these calls and often the only re-
sponse required is ‘‘okay,’”” or ‘‘fine’ as O Campo re-
sponded to Hernandez.

The evidence establishes that Chaumont is not always at
the facility; rather, she is aimost aways there. She testified
that she sometimes takes off on Sundays (generaly, a slow
day for restaurants in urban areas), but, on those days, com-
municates with O’Campo and Hechavarria by phone. The
fact that an employee occasionally substitutes for a statutory
supervisor is not sufficient to establish supervisory status.
Latas de Aluminio Reynolds, 276 NLRB 1313 (1985). As
Administrative Law Judge William Cates stated in Mack's
Supermarkets, 288 NLRB 1082 at 1088 (1988): ‘‘to become
a statutory supervisor by substituting for one the substituting
employee must possess the full extent of the supervisory au-
thority that the substituted-for supervisor possessed.”
O’ Campo did not possess this authority. | therefore find that
the General Counsel has failed to establish that O’ Campo is
a supervisor within the meaning of Section 2(11) of the Act.

Counsel for the General Counsel, in her brief, argues that
should | find that O’ Campo was not a supervisor, | should
find that his threats violate the Act as he was acting as an
agent for Respondent. In Sears Roebuck de Puerto Rico, 284
NLRB 258 (1987), the Board stated:

The Board has long held that where an employer
places an employee in a position where employees
could reasonably believe that the employee spoke on
behalf of management, the employer has vested the em-
ployee with apparent authority to act as the employer’s
agent, and the employee’'s actions are attributable to the
employer. Whether the specific acts performed were ac-
tually authorized or subsequently ratified is not control-
ling.

Although | have found that O’ Campo did not possess the in-
dicia of supervisory authority as set forth in Section 2(11) of
the Act, | find that the employees at the facility could rea-
sonably believe that he spoke on behalf of management. He
assigned the dining room employees to stations at the facility
and interviewed employees for employment, even if he did
not make the final determination. In addition, the testimony
regarding the 8(a)(1) allegations involving O’ Campo supports
the finding that he was an agent of Respondent. Luberta tes-
tified (and | credit his testimony over O' Campo) that in mid-
July he asked O’ Campo why Respondent hired so many new
waiters and subsequently asked O’Campo why his dinner
shifts were taken away from him when employees with less
seniority were working better shifts. Regardless of
O’ Campo’s response, these question illustrate what is a rea-
sonable conclusion: as the maitre d’ at the facility, whose au-
thority is surpassed only by Chaumont, the employees could
reasonably believe that he spoke on behalf of Respondent,
and | therefore find that he was its agent, speaking on behalf
of Respondent.

Although | did not find Hernandez to be a model of credi-
bility, as described above, | would generally credit his testi-
mony over Chaumont. | therefore find that shortly after the
card count, with Del Corral and Chaumont sitting at one of
his tables, after Del Corral told him that he had seen the
Union's authorization cards and saw that he was not one of
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the card signers, Chaumont apologized to him and said that
she originaly thought that he signed a card. By these state-
ments Respondent created the impression that they were
aware of his union activities, which would restrain or coerce
an employee in the exercise of his Section 7 rights. | there-
fore find that Chaumont’s statement violated Section 8(a)(1)
of the Act.

| aso credit Luberta's testimony over that of Chaumont
and find that a few days after the union representatives met
with Del Corra and Chaumont at the facility, Chaumont
asked him ‘‘why we were doing this?’ When he denied
knowledge of the subject, she was more specific: ‘*Why are
you trying to bring the Union in?’ She aso told him that
she knew who the union leaders were and who signed the
union cards. | also credit Ruiz' testimony that about this time
Chaumont came to one of his tables and asked if he had
signed anything for the Union and if he knew anything about
the Union. He answered no to both questions. | find that both
of these conversations constitute unlawful interrogations, and
the creation of the impression that the employees union ac-
tivity was under surveillance, in violation of Section 8(a)(1)
of the Act.

On about September 18, Del Corral and Chaumont met
with the employees in two meetings. Luberta, Hernandez,
and Chaumont all agree that at one, or both, of these meet-
ings Del Corral told the employees that he would close the
restaurant before he would alow the Union to represent the
employees. This is clearly an unlawful threat to close in vio-
lation of Section 8(a)(1) of the Act. NLRB v. Gissel Packing
Co., 395 U.S. 575 (1969). It is further alleged that, at this
same meeting, Chaumont promised its employees unspecified
benefits if the NLRB charge against Respondent was
dropped and the employees abandoned their support for the
Union. The only evidence supporting this allegation is Her-
nandez' testimony that, at this meeting, Chaumont said that
Respondent would not negotiate until ‘*Alex, the Complaint
was taken away. It was withdrew from the court.”” | do not
credit this testimony. It is highly unlikely that an employer
would tell his employees that if they had any questions they
should contact the Board agent, whose telephone number he
then supplied, and aso told them that unless the unfair labor
practice charge was withdrawn, he would not negotiate with
the Union. In addition, there was no other testimony support-
ing this allegation. Although Del Corral threatened to close
the facility in that same discussion, | credit Chaumont’s testi-
mony that it was an unplanned statement. My observation of
Chaumont was that her actions were more deliberate. | there-
fore recommend that this allegation be dismissed. | aso dis-
credit Hernandez' testimony that Del Corral said that he
knew who the union leader was and pointed to Hernandez.
As stated above, it is highly unlikely that an employer would
give his employees the telephone number of the Board agent
and then make this statement. | believe that this alleged
statement can be distinguished from Del Corra’s threat to
close, and | therefore recommend that this allegation be dis-
missed.

The remaining testimony involves the 8(a)(1) and (3) ale-
gations regarding Ruiz, Baute, Luberta, and Hernandez. Re-
spondent defends that Baute and Ruiz were terminated be-
cause they could not provide the proper immigration papers
to establish that they were alowed to work. Additionaly, as
regards Baute and Ruiz, there is an alegation that by de-

manding that they produce the Immigration documentation,
Respondent, by Chaumont, retaliated against its employees
for supporting the Union, in violation of Section 8(a)(1) of
the Act. The evidence establishes that within a day to about
a week after the card check, Respondent told Baute and Ruiz
that they had to provide proof that they were permitted to
be and work in this country. Normally, such a request would
be not only lawful, but required by law. In the instant matter,
however, | find that these requests to Baute and Ruiz were
not generated by Respondent’s intention to comply with the
immigration statutes, but rather to retaliate against their em-
ployees for supporting the Union. Chaumont and Revai’s tes-
timony about Respondent’s policy in this regard is so confus-
ing and contradictory that this conclusion is inescapable. The
credible evidence is that prior to July 13, Respondent did not
demand documents from its employees to establish that they
were permitted to work in this country. It was only after
learning that the Union had obtained signed authorization
cards from about 25 of its employees did it begin following
the immigration laws. Further supporting the General Coun-
sel’s case here, one of the two cards that they were shown
was signed by Baute. When they realized that he was Alex,
who had worked for them for about 4 months, they then, for
the first time, demanded to see his immigration papers, ap-
parently, knowing that he had none. Because of the timing
of these requests (within a day or a few days of the card
check), the fact that Respondent had not checked these docu-
ments in the past, and as | discredit the testimony of
Chaumont and Revai on this subject, | find that by demand-
ing that Ruiz and Baute produce these documents, Respond-
ent violated Section 8(a)(1) of the Act. Del Rey Tortilleria,
Inc., 272 NLRB 1106 (1984).

Baute began working for Respondent in about March as a
dishwasher. He, apparently, had none of the required docu-
ments from the Immigration Department that would have
made his employment lawful, and Respondent demanded
none. Two months later he was promoted to the position of
expediter. During the entire period of his employment with
Respondent he was paid in cash, off the books. This situation
changed the day after the card check, when Respondent
learned that Baute was one of the card signers. On that day,
Chaumont demanded to see his social security card and im-
migration papers. Respondent’s defense, for this otherwise
obvious case, is that after suddenly discovering who
Raimundo Alexis Baute was, Chaumont told Revai that
Baute had no immigration papers and was being paid off the
books and in cash. Reva’'s response allegedly was that
“‘there was no way’’ that situation could continue. Consider-
ing the numerous 8(a)(1) violations already found evidencing
a clear union animus, together with the timing here, this de-
fense can best be described as transparent. As stated above,
athough employers are legally obligated to be sure that their
employees are properly documented, they cannot use the Im-
migration statutes as a means of discriminating against its
employees because of their union activities. That is precisely
what Respondent did with Baute. | therefore find that by dis-
charging Baute on about July 15, Respondent violated Sec-
tion 8(a)(1) and (3) of the Act.

Ruiz began working for Respondent on June 23. Like all
the other employees at the facility, he had never been asked
for the required immigration documentation, at least until the
card check on July 13. Within a day or two after that,
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Chaumont asked him if he signed anything for the Union or
knew anything about the Union and he said that he didn’t.
On about the next day, she told him (as well as Baute and
Gary Ramirez Cid) that he had to bring her his work docu-
ments, and that he could not work at the facility until he did
so. As stated above, athough the purported reason for this
request is admirable, and required by law, | find that the evi-
dence establishes that it was employed as a pretext to fire
certain employees who Respondent felt might be union sup-
porters, or as a means of scaring off other employees from
signing union cards and putting the Union ‘‘over the top’”
with majority status. | found Chaumont’s testimony usually
incredible, especially her testimony on the subject of the em-
ployees immigration status. As stated above, she testified
that she backdated the I1-9 forms; in addition, her testimony
about the alleged 90-day period was confused and totally in-
credible. Most importantly, | didn’'t believe Chaumont and
Revai's testimony as it relates to the discharges of Ruiz and
Baute. Chaumont testified that about a week before the card
check Revai told her that some of the employees files didn’t
have the proper Immigration documents and this resulted in
her speaking to Baute, Gary Ramirez Cid, and Ruiz. | might
have believed this testimony if she had demanded these doc-
uments from them prior to learning of the union activity. An-
other infirmity in this testimony is that she testified that
Revai said that some of the files lacked the required Immi-
gration documents; in reality all, or aimost al, lacked these
documents. Apparently, for a few years prior to July 13,
Chaumont and Respondent had done nothing to enforce the
immigration laws at the facility. It was not until July 13,
after learning that the Union had authorization cards from al-
most a majority of its employees, that it demanded to see
these documents, at least from some of its employees. Re-
spondent’s bad faith is further established by its haste in
these demands. Chaumont told both Baute and Ruiz to get
the required documentation, and that they could not work
until they showed her the papers. Respondent had not en-
forced the provisions of these laws for years;, what would
have been the harm of giving the employees a day or two
to acquire the forms? | find this too establishes Respondent’s
bad faith. | therefore find that the evidence establishes that
Respondent demanded Ruiz' immigration papers, and fired
him when he could not supply them, in retaliation for the
union activity at the facility, and to attempt to stymie that
activity, in violation of Section 8(a)(1) and (3) of the Act.

Luberta testified that he began working for Respondent in
about March; Respondent’s records establish that he began in
late May, and | so find. There are two 8(a)(1) and (3) allega-
tions involving Luberta, that his hours and shifts were re-
duced and never reinstated, and that this change caused him
to quit. Respondent submitted Luberta’'s weekly earnings to
the New York State Unemployment Department. Although
the payroll dates do not aways follow precisely, these
records establish that his average weekly earnings until the
week ending July 13 was approximately $312. His average
weekly earnings from that date through September 25 was
$300.° This is not a significant difference and may be ex-

9Because of the nature of Respondent’s figures, these figures are
not precise. In arriving at the earlier figure, | used his total earnings
through July 13 ($2312) and divided this number by the number of
weeks he worked during this period (7.4). For the latter period, his

plained by the fact that he took a 4-day vacation in July after
the card count and took off 5 days in early August to take
care of his persona problems, or may be the result of the
fact that the restaurant business in a large city like New Y ork
is slow during the summer. Additionally, as stated above, |
have discredited Luberta's testimony that when he asked
O’Campo why shifts were taken away from him, O’ Campo
told him: “*“Well, you wanted the Union didn't you?’ Re-
spondent’s agents were pretty open in their antiunion state-
ments. However, | find it difficult to believe that O’ Campo
would make such an obvious statement, especially when it
was allegedly made shortly after the Union filed a substantial
unfair labor practice charge against Respondent. Finding no
substantial difference between Luberta’'s pre- and post-July
13 earnings, and with other possible explanations for the
minor reduction in earnings, | shall recommend that this alle-
gation be dismissed.

It is next aleged that by reducing Luberta's hours and
shifts, Respondent caused the termination of Luberta. An-
other way of stating it is that he was constructively dis-
charged. In Crystal Princeton Refining Co., 222 NLRB 1068
at 1069 (1976), the Board stated:

There are two elements which must be proven to es-
tablish a ‘‘constructive discharge’’ First, the burdens
imposed upon the employee must cause, and be in-
tended to cause, a change in his working conditions so
difficult or unpleasant as to force him to resign. Sec-
ond, it must be shown that those burdens were imposed
because of the employees' union activities.

| find that neither of these elements have been satisfied by
General Counsel. The change in his earnings was amost
nonexistent, and may be entirely attributable to other factors.
In addition, there is no evidence linking this ‘‘change’’ to
Luberta' s union activities. | therefore recommend that this al-
legation be dismissed.

There are a number of 8(a)(1) and (3) allegations regard-
ing Hernandez: that in late September his work performance
was criticized; that on November 23, he was not permitted
to perform a personal errand that employees were regularly
alowed to perform and on the following day was accused of
selling drugs and was threatened that his job performance
would be more closely supervised; on December 12 and 13,
withheld payment to him of his tips for the night unless he
signed the musician’'s meal check; and on about December
25, discharged him. Initialy, | find that the only credible evi-
dence to establish that Respondent knew of Hernandez' sup-
port for the Union was Chaumont’s note that on December
14, a fellow employee told her that *‘Hernandez was scream-
ing in the kitchen that now he was going to join and support
the Union because he was tired of the rules of the house.”
The wording in this note written by Chaumont, that now he
was going to ‘‘join and support the Union,”’ supports my be-
lief that prior to this incident, Respondent was unaware of
his support for the Union. | have previously found that Re-
spondent created the impression of surveillance, in violation
of Section 8(a)(1) of the Act when, after the card count, Del
Corral told him that he had seen the authorization cards and
that he, Hernandez, was not one of the card signers;

earnings from July 14 through September 25 was $3129, was di-
vided by the number of weeks during this period (10.4).
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Chaumont apologized to him, saying that she thought that he
had signed a card. Therefore, on day 1 of this situation, Re-
spondent stated that they believed that he did not sign a
union card, and there is no credible evidence that until De-
cember 14, Respondent thought differently. Hernandez testi-
fied to other situations which | find to be insignificant or in-
credible. He testified that shortly after the card count, he
asked O'Campo why the facility had hired so many new
waiters, and O’'Campo said that in case the employees went
on strike, Respondent was going to fire the striking employ-
ees. This statement does not evidence that Respondent then
believed that Hernandez was a union supporter. In addition,
I do not credit Hernandez' testimony about two statements
alegedly made to him, one by Chaumont and the other by
Del Corral. He testified that about the end of July, when he
asked Chaumont why some lunch shifts had been taken away
from him, she said that it ‘‘was to give the schedule to the
new people . . . because of the Union.” | find it improbable
that a savvy, tough business person such as Chaumont would
make such an obvious admission to an employee, and there-
fore discredit this testimony. | have also discredited his testi-
mony that at the September 18 meeting that Del Corral and
Chaumont had with the employees, Del Corral said that he
knew who the union leader was and pointed to Hernandez.

The initial allegation that in late September Respondent
unlawfully criticized his work performance is supported only
by his testimony that an unidentified person once told him
that his table setting was not proper because the knife was
not properly set. Needless to say, | would recommend that
this allegation be dismissed. The next alegation involves the
pharmacy incident on the night of November 23. As stated
above, | do not find credible Hernandez' testimony about this
incident principally because having worked at the facility for
4 years, he would have been aware whether there was a
pharmacy on the corner that was open at midnight. That he
was outside at midnight would warrant Chaumont being sus-
picious of his whereabouts. Whether she accused him of sell-
ing drugs, or that she would be watching him more carefully,
I need not find because such statements appear to have been
warranted considering his activities on that evening, as well
as the fact that there was no credible evidence that Respond-
ent was aware of his union activities at that time. | therefore
recommend that the allegations regarding the events of No-
vember 23 and 24 be dismissed.

The next allegation involves the incident on about Decem-
ber 13, when Hernandez gave a check to a musician, in vio-
lation of Respondent’s practice and, as a result, did not re-
ceive his tips until the following day. | would also rec-
ommend that this allegation be dismissed. It was not until a
day or two later that Chaumont was told that he said that he
was going to support and join the Union. In addition, giving
a check to a musician was in contravention of Respondent’s
practices and did complicate Chaumont’s procedure of clos-
ing out the computer for the evening. Finally, Hernandez was
told that he would get his tips if he signed a statement that
Chaumont had written on the check in question; this state-
ment appeared to truthfully recite the facts of the incident,
but he refused to sign it until the following day, when he re-
ceived his tips. Respondent appears to have done nothing
wrong, and | therefore recommend the dismissa of this alle-
gation.

The final allegation is that Respondent unlawfully fired
Hernandez on about December 25. This involves the situa
tion on Christmas Eve when Chaumont accused Hernandez
of drinking liquor, admittedly, against the Respondent’s
rules, when Hernandez claims he was drinking Roses' lime
juice and club soda. The ultimate question to be decided is
whether this was a spontaneous act by a supervisor who the
evidence establishes is a difficult and demanding boss, or
whether it was a calculated effort by her to fire Hernandez
who, she had learned 10 days earlier, had decided to join and
support the Union. This requires that | find whether his drink
contained Johnny Walker Scotch or whether it was simply
Roses' lime juice and club soda. As if that credibility deter-
mination were not difficult enough, it involves two witnesses
whom | found to be not generally credible. In addition, there
is an aspect of each one's testimony on this incident that |
find incredible. Hernandez testified that, when Chaumont
saw him with the drink, she threw the glass and contents to
the floor, breaking the glass. Chaumont’s testimony on this
incident is more credible; taking the drink and pouring it
down the sink did not require a major cleanup in the kitchen.
On the other hand, | found Chaumont’s testimony about her
December 28 telephone conversation with Hernandez to be
suspect. She knew that Del Corral was returning the next day
and could easily have arranged an appointment for Hernan-
dez on that day or the next day, but did not do so. With
some difficulty, | credit Hernandez' testimony about this in-
cident. Although | found that his actions on the night of No-
vember 23 were suspect and deserved the reaction he re-
ceived from Chaumont, that incident may have taught him to
be more prudent and less likely to violate Respondent’s rules
in such an obvious manner. Additionaly, Chaumont had
learned 10 days earlier that Hernandez said that he was going
to join the Union. Considering Respondent’s animus in July
in response to its employees union activities, firing Hernan-
dez for a nonexistent violation would not have been unique
for it. | therefor credit Hernandez' testimony that he was
drinking Roses Lime Juice and Club Soda when Chaumont
stopped him, and that she used this incident as a pretext to
fire him, in violation of Section 8(a)(1) and (3) of the Act.

CONCLUSIONS OF LAW

1. The Respondent has been engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union has been a labor organization within the
meaning of Section 2(5) of the Act.

3. The Respondent violated Section 8(a)(1) by engaging in
the following activity:

(8) Creating the impression that its employees’ union ac-
tivities were under surveillance by the Respondent.

(b) Interrogating its employees regarding their membership
in, or support for, the Union.

(c) Threatening to close the facility if the employees chose
the Union to represent them.

(d) Threatening to fire employees who engaged in the pro-
tected concerted conduct of engaging in a strike.

(e) Threatening employees that they must produce docu-
mentation that they are legally in the United States and are
entitled to work.

4. The Respondent violated Section 8(a)(1) and (3) of the
Act by terminating the employment of Victor Ramirez Ruiz,
Raimundo Alexis Baute, and Humberto Hernandez.
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THE REMEDY

Having found that the Respondent has engaged in certain
unfair labor practices, | shall order that it cease and desist
therefrom and take certain affirmative action designed to ef-
fectuate the policies of the Act. Having found that Respond-
ent unlawfully terminated Ruiz, Baute, and Hernandez, |
shall recommend that Respondent be ordered to offer each of
them reinstatement to their former positions of employment
or, if those positions no longer exist, to substantially equivae

lent positions, without prejudice to their seniority or other
rights and privileges, and to expunge from its files any ref-
erence to these terminations. | shall also recommend that
Repondent be ordered to make them whole for any loss they
suffered as a result of the discrimination against them. Back-
pay shall be computed in accordance with F. W. Woolworth
Co., 90 NLRB 289 (1950), and New Horizons for the Re-
tarded, 283 NLRB 1173 (1987).
[Recommended Order omitted from publication.]



